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I.      REHEARING SHOULD BE GRANTED TO SECURE JUDICIAL    

CONSISTENCY AND THE PROMISE OF EQUALITY. 1 

The panel’s legal conclusions and analysis in denying petitioner a 

certificate of appealability on his claim that the prosecutor violated Batson v. 

Kentucky, 476 U.S. 79 (1986), is inconsistent with the law in this Circuit as 

well as Batson itself.  The panel’s resolution of petitioner’s claim that race 

motivated the prosecutor’s peremptory challenges is also strikingly similar to 

that employed by the Court of Appeals in Miller-El v. Johnson, 261 F.3d 445 

(5th Cir 2001), and currently under review by the United States Supreme 

Court.  Miller-El v. Cockrell, 122 S.Ct. 1202 (2002).2  These two factors alone 

merit rehearing and en banc consideration.  FRAP 35(a)(1), (a)(2). 

There are, however, two more: the nature of petitioner’s claim and the 

fact that this is a capital case.  In any trial, racial discrimination in qualifying 

jurors “offends the dignity of persons and the integrity of the courts.” Powers 

v. Ohio, 499 U.S. 400, 402 (1991).  In a death penalty trial, it increases the 

                                        
1 “Equal opportunity to participate in the fair administration of justice is 

fundamental to our democratic system. . . .When persons are excluded from 
participation in our democratic processes solely because of race or gender, 
this promise of equality dims, and the integrity of the judicial system is 
jeopardized.”  J.E.B. v. Alabama, 511 U.S. 127, 145-46 (1994). 

 
2  The issue on which the Supreme Court granted certiorari is whether the 

Court of Appeals erred in denying a certificate of appealability and in 
evaluating petitioner’s Batson claim.    
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likelihood that arbitrary or constitutionally impermissible factors will come 

into play.  See Turner v. Murray, 476 U.S. 28, 35 (1986) (permitting voir dire 

on racial prejudice: “Because of the range of discretion entrusted to a jury in a 

capital sentencing hearing, there is a unique opportunity for racial prejudice to 

operate . . . undetected.”); Riley v. Taylor, 277 F.3d 261, 299 (3d Cir. 2001) 

(reversing a death sentence and conviction due to Batson error: “One of the 

principal objections to the operation of the death penalty in this country is that 

it is applied unevenly, particularly against poor black defendants.”).   

II. THE COURT’S FACTUAL ERRORS AND DISMISSAL OF 
RELEVANT EVIDENCE EFFECTIVELY FOSTER THE 
INTRUSION OF RACIAL DISCRIMINATION INTO THE 
SELECTION OF PETITIONER’S JURY. 3 

Compelling circumstances in the record of petitioner’s case show his 

conviction and death sentence to have been handed down by a jury “chosen by 

unlawful means.”  Id.  The panel reaches the opposite conclusion because it 

makes a series of factual errors and then refuses to consider as relevant the 

best evidence of the prosecutor’s racial motivation.  The panel also overlooks 

the significance of the district court’s refusal to grant discovery on the express 

                                        
3 “The jury acts as a vital check against the wrongful exercise of power by the 

State and its prosecutors. . . .  The intrusion of racial discrimination into the 
jury selection process damages both the fact and the perception of this 
guarantee. ‘Jury selection is the primary means by which a court may 
enforce a defendant's right to be tried by a jury free from ethnic, racial, or 
political prejudice’. . . .”  Powers v. Ohio, 499 U.S. at 411.  
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ground that it mooted out the earlier discovery request by granting summary 

judgment to the Warden with the discovery request pending.  

The Court’s observation that petitioner failed to allege any facts other 

than that the prosecutor peremptorily removed two African-American female 

prospective jurors and one African-American male prospective alternate is 

inaccurate; once the Court’s errors are corrected, the existence of a prima 

facie Batson violation is evident.  Petitioner provided the following additional 

facts in filed documents:  petitioner is African-American and the victims were 

not; the prosecutor removed, via peremptory challenges, the only African-

American citizens called into the jury box; and none of the jurors or alternates 

who sat in judgment of petitioner was African-American.  The Warden did not 

challenge these facts in the district court or in this Court. 

After ignoring these facts, the Court refused to consider the most 

probative circumstantial evidence of the prosecutor’s motives: (1) petitioner’s 

prosecutor was censured judicially twice in published capital cases for the 

same practice, and (2) the prosecutor delivered the same racially-coded 

closing argument in two capital cases – petitioner’s and that of another 

African-American male – that likened these defendants to a wild, dangerous 

animal.  In People v. Turner, 42 Cal.3d 711, 714 (1986) (finding “the 

prosecutor used his peremptory challenges to strike Black prospective jurors 
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in a racially discriminatory manner for the apparent purpose of obtaining an 

all-White jury to try this Black defendant for crimes against White victims.”) 

and People v. Fuentes, 54 Cal.3d 707 (1991) (trial court failed to grant 

mistrial even after it found the prosecutor’s justifications “totally 

unreasonable” and “very spurious”) the California Supreme Court reversed 

capital convictions and death sentences because petitioner’s prosecutor 

engaged in racially-motivated jury selection practices.4 

Thereafter, having stripped the jury in petitioner’s case of African-

American citizens, the prosecutor felt free to engage in a racially-coded 

closing argument.  He told the jurors they saw defendant in a “very civilized 

proceeding” in the courtroom which was akin to seeing a “Bengal Tiger in 

captivity in a zoo,” but that if the jurors saw the “defendant in his 

environment,” it would be like “going into the back country, into the 

hinterlands” and encountering the Bengal Tiger in its natural “habitat.”  As 

with the prosecutor’s race-based jury selection, this was not an isolated 

                                        
4  In Turner the court found “ample reason to suspect” that the prosecutor’s 

explanation for one of his strikes “was not bona fide” and noted that it had 
“little confidence in the good faith of” petitioner’s prosecutor.  42 Cal.3d at 
725, 727.  In Fuentes, in a separate concurrence, Justice Mosk rejected the 
notion that the prosecutor’s violation was technical or inadvertent:  “This 
prosecutor knew that such conduct was altogether improper.  The trial court 
told him as much. And so did we. [reference to Turner omitted].  He failed 
– or refused – to learn his lesson.”  54 Cal.3d at 722. 
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incident; he used the “jungle metaphor” in his closing argument in another 

capital case involving an African-American defendant and Caucasian victim.5   

As demonstrated in the next section, the panel’s determination that 

these circumstances “are irrelevant because they are not ‘circumstances 

concerning the prosecutor’s use of peremptory challenges’” is misguided.  

The Fifth Circuit Court of Appeals reached the same conclusion in Miller-El 

v. Johnson, 261 F.3d 445, now pending on this precise issue in the United 

States Supreme Court.   Miller-El v. Cockrell, 122 S.Ct. 1202 (2002). 

III.  THE PANEL MISAPPLIED CONTROLLING PRECEDENT IN 
HOLDING THAT PETITIONER FAILED TO RAISE AN 
INFERENCE OF DISCRIMINATION IN JURY SELECTION. 

The panel’s opinion is inconsistent with other decisions of this Court 

and the United States Supreme Court.  The panel concluded that petitioner 

failed to present the district court with sufficient factual allegations to 

establish a prima facie case under Batson because he failed to allege 

supporting “statistical facts,” such as a “statistical disparity” between the 

number of African-Americans in the venire and the number who sat on the 

jury, which would in turn show a “pattern of strikes.”  This conclusion was 

based on the assumption that such a pattern must be shown to establish an 

inference of discrimination.  The law is otherwise:  “To establish a prima facie 

                                        
5  People v. Duncan, 53 Cal.3d 955, 976 (1991), cert. denied, 503 U.S. 908 

(1992). 
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case, [defendant does] not need to show that the prosecution had engaged in a 

pattern of discriminatory strikes against more than one prospective juror.  We 

have held that the Constitution forbids striking even a single prospective juror 

for a discriminatory purpose.”  U.S. v. Vasquez-Lopez, 22 F.3d 900, 902 (9th 

Cir. 1994), cert. denied, 513 U.S. 891 (1994); Batson v. Kentucky, 476 U.S. at 

97 (discussing pattern of strikes as one method of raising an inference of 

discrimination, but noting “these examples are merely illustrative”); U.S. v. 

Hughes 880 F.2d 101, 102 (8th Cir. 1989) (“we have never held that the 

Supreme Court contemplated” a “purely numerical formula” in determining 

existence of Batson prima facie case); U.S. v. Chalan, 812 F.2d 1302, 1314 

(10th Cir. 1987) (prima facie case established “even though we are here 

concerned with only a single juror”), cert. denied, 488 U.S. 983 (1988).6  

By focusing almost exclusively on statistics, the panel ignores the 

comprehensive analysis required by this Circuit.  Vasquez-Lopez, 22 F.3d at 

902 (reviewing court “must consider the relevant circumstances surrounding a 

peremptory challenge in evaluating existing of prima facie case”); U.S. v. 

Omoruyi, 7 F.3d 880, 882 (9th Cir. 1993) (pattern of discrimination not 

necessary where evidence revealing discriminatory motive in challenging 
                                        
6  See also, Tolbert v. Gomez, 190 F.3d 985, 988 (9th Cir. 1999); U.S. v. 

Lorenzo, 995 F.2d 1448, 1453-54 (9th Cir.), cert. denied sub nom. Brown v. 
U.S., 510 U.S. 881 (1993); U.S. v. Bishop, 959 F.2d 820, 827 (9th Cir. 
1992), and cases cited therein. 
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jurors exists); U.S. v. Chinchilla, 874 F.2d 695 (9th Cir. 1989) (“no magic 

number” of challenges establishes a prima facie case; rather, “the combination 

of circumstances taken as a whole must be considered.”)7  The defect in the 

panel’s methodology, which relies on percentages, ratios, and patterns of 

strikes, is that it allows “those to discriminate who are of a mind to 

discriminate,” Avery v. Georgia, 345 U.S. 559, 562 (1953), by providing them 

with a blueprint for hiding race-based challenges behind an acceptable pattern 

or percentage of strikes, and by assuring such discrimination will be 

irremediable in a case in which very few members of the racial or ethnic 

group at issue are in the initial jury pool.  

The other salient deficiency inherent in the panel’s approach is that the 

best, most relevant evidence of racial motivation – the prosecutor’s behavior 

in other cases and his own words in the case at bar – is deemed “irrelevant” as 

not part of the “circumstances concerning the prosecutor’s use of peremptory 

challenges.”  Although the panel does not explain why this is so, it appears to 

have employed a strict, temporal notion of “circumstances” so that only the 

prosecutor’s words or actions during petitioner’s voir dire, but not during 

other parts of petitioner’s case and not during voir dire in other cases, are 

                                        
7  Even in its myopic adherence to the numbers game, the panel ignores the 

statistical disparity in petitioner’s case:  the prosecutor struck three African-
American from potential jury service and none sat on the jury.  
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relevant circumstances.  This approach lacks an anchor in logic or law 

because a prosecutor’s history of racial bias is necessarily relevant to support 

an inference of discrimination.8  

IV.   CONCLUSION 

Discriminatory jury selection practices – especially in a capital case – 

are an affront to the defendant, to the jurors, to the administration of justice, 

and to society as a whole.  Petitioner raised an inference of discrimination in 

the district court and renewed his showing here.  The guarantee of equal 

protection requires the grant of rehearing or rehearing en banc. 

DATED:  November 5, 2002  Respectfully Submitted,   
       
 

____________________________ 
      By:  ALAN L. SCHLOSSER, ESQ. 
      Attorney for Amici Curiae 
   

                                        
8  In Swain v. Alabama, 380 U.S. 202 (1965), such evidence was the only 

means by which a defendant could raise an inference of discrimination in 
jury selection.  Batson, 476 U.S. at 91-92.  The purpose of Batson was to 
ameliorate this “crippling burden of proof” by changing the “quantum of 
proof,” not the “nature of the violation.”  Ford v. Georgia, 498 U.S. 411, 
420 (1991).  Consequently, under the “more lenient burden of proof” of 
Batson, id., although a defendant does not have to prove discriminatory 
actions in other cases, such evidence may be used as relevant.   
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