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NOT TO BE PUBLISHED IN THE OFFICIAL REPORTS 

DOI TODD, J. 

Appellant Edmundo Ruiz appeals from the judgment entered upon his conviction by jury of first 

degree murder (Pen. Code, § 187, subd. (a))1 and attempted premeditated murder (§§ 187, subd. 

(a) & 664). As to both counts, the jury found true the allegations that appellant personally and 

intentionally discharged a firearm causing great bodily injury or death (§ 12022.53, subds. (b), 

(c) & (d)). The jury found not true the allegations that the offenses were committed for the 

benefit of a criminal street gang (§ 186.22, subd. (b)(1)(C)). Appellant was sentenced to state 

prison for 82 years to life as follows: 25 years to life for murder plus 25 years to life for the 

firearm enhancement (§ 12022.53, subd. (d)), and 7 years to life for attempted murder plus 25 

years to life for the firearm enhancement (§ 12022.53, subd. (d)). 

Appellant contends on appeal that (1) he was prejudiced by the introduction of gang evidence; 

(2) his counsel provided ineffective assistance in not requesting jury instructions akin to CALJIC 

No. 8.73 on the issue of provocation; (3) his convictions for the firearm enhancements (§ 

12022.53, subd. (d)) violate the state's "multiple conviction rule," as well as federal principles of 

double jeopardy; and (4) his sentence of 82 years to life for crimes he committed at the age of 16 

is cruel and unusual under the federal and state Constitutions. We disagree and affirm. 

FACTUAL AND PROCEDURAL BACKGROUND 

Prosecution Case 
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The Shooting 

On May 26, 2008 at approximately 3:00 p.m., Fabian A. was in his pickup truck waiting at a 

signal to turn left from Avenue 64 onto York Boulevard in Highland Park. He was wearing a 

baseball cap with "LA" on it. He was not "gang related." Fabian saw appellant, who was wearing 

tan plaid shorts and a baseball cap, pacing up and down the sidewalk in front of a Chevron gas 

station, looking at him. Fabian had never seen appellant before, whom Fabian described as a 

"kid." Fabian tried not to make eye contact. 

Meanwhile, Jose P. stopped his SUV at the intersection next to Fabian's truck. He was with his 

wife, two daughters Ana and Cynthia (then ages 16 and 14), and his son. Cynthia saw appellant 

and said, "Isn't that [cousin] Nancy's boyfriend?" Ana looked at appellant and said, "Yeah, it is." 

Ana knew appellant from high school and that he sometimes went by the name of "Junior." Ana 

also knew that appellant had a tattoo of "Avenidas" on his neck, and that he was a member of the 

Drew Street clique of the Avenues gang. Ana and her father both saw appellant walking back 

and forth. 

Fabian eventually made eye contact with appellant, who said "What?" and threw up his hands in 

a "universal" gesture of "What's up?" Fabian, whose driver's side window was open, said "What? 

What's up?" Fabian denied that they were exchanging "dirty looks" or "mad-dogging" each other. 

Fabian also denied having any weapons on him. Appellant left the sidewalk and ran up next to 

Fabian's driver's side window. Appellant said something like, "I'm going to blast you, fool" or 

"You're going to get blasted." Fabian never got out of his truck or made any motion to get out 

and never called appellant any names. 

Appellant put his hand under his shirt, pulled out a gun and started shooting at Fabian. Appellant 

was standing about a foot away from the window of the truck. Fabian ducked down and heard a 

woman screaming. After the shooting stopped, Fabian sat up and appellant was gone. Fabian 

could not move his right arm and used his left arm to drive home, where someone called 911. 

Both of his arms had been shot and he was taken to the hospital. The bone in the middle of his 

upper right arm was "blown away." He had surgery to connect the two bones, causing his right 

arm to be an inch shorter than his left arm. He still had a large scar on his arm at the time of trial. 

The bullet that struck his left arm did not hit any bones. 

One of the bullets fired by appellant struck 14-year-old Cynthia. It entered her left eye and did 

not exit. She died as a result of a gunshot wound to the head. 

Attempt to Flee 

Appellant had been staying with his niece and nephew, teenage siblings Katherine and Raul S., 

who lived adjacent to the Chevron gas station. The morning of the shooting Katherine saw 

appellant leave the house with a gun. Around 3:00 p.m. she heard gunshots. A short while later, 

appellant returned to the house with a gun. Appellant was acting nervous and said that he had 

shot someone. 



Appellant wrapped the gun in a shirt and told Raul to hide it in a motor home parked outside the 

house. Raul did so. Raul and appellant were wearing similar plaid shorts, and changed into 

different shorts at appellant's direction. Appellant called codefendent Julio Lugo and said, 

"Something happened, come pick me up."2 Appellant, Katherine and Raul got into Lugo's car, 

and appellant told Lugo that he had shot someone. They drove for two to four minutes before 

they were stopped by the police. 

The Investigation 

After the police stopped Lugo's car, they took Ana to look at three suspects. She identified 

appellant as the person who shot her sister. 

Later on the day of the shooting, Los Angeles Police Department (LAPD) Detective Larry 

Burcher, who knew appellant to be a member of the Drew Street clique of the Avenues gang and 

a member of the Pee Wee Gangsters clique within Drew Street, interviewed appellant. A CD 

containing a video recording was played for the jury and, along with a redacted transcript of the 

interview, was admitted into evidence. Appellant admitted that he went by the gang moniker of 

"Snapper." He had tattoos of "Avenidas" on his neck, "NE" on his right forearm, and "Avenues" 

on his finger. At the time of the interview he was wearing a black baseball cap with "LA" on it, 

which he admitted stood for "Los Avenidas." Appellant initially denied knowing why he was in 

custody, claiming to have been at his sister's house all day. When the detective asked appellant 

why he appeared in the Chevron station's surveillance video, appellant then recalled walking by 

the station that day. The surveillance videotape was also played for the jury and admitted into 

evidence. The videotape showed an Hispanic man in tan plaid shorts walking next to the gas 

station. The videotape also showed Fabian's truck and Jose P.'s SUV. The man in shorts 

approached Fabian's truck and raised his left arm toward the truck. The man in shorts then ran 

northbound. 

Appellant gave the following account of the shooting: Appellant was walking and talking on his 

phone when he noticed a man in a truck (Fabian) looking at him "wrong" and mad-dogging him. 

They said "What?" to each other. Appellant walked into the street and Fabian said, "You a faggot 

or something?," making appellant mad. Fabian tried to "get off his car" and open his door, and 

appellant was "like, `Calm down, dude.'" Appellant could not see Fabian's hands and did not 

know what Fabian had "on him." Appellant got scared and started shooting with a gun he had in 

his pocket. He said his neighborhood had nothing to do with the shooting, and that he was not 

trying to make a name for himself. 

During a search of the motor home, detectives recovered a loaded, nine-millimeter 

semiautomatic firearm, which Fabian identified as the gun used in the shooting. Three shell 

casings were found at the scene, two projectiles were recovered from Fabian's truck and one 

expended projectile was recovered during the autopsy of Cynthia. The three casings and three 

projectiles had all been fired from the gun found in the motor home. Detectives also recovered 

tan plaid shorts and a baseball cap with an "A" on it from the residence of appellant's niece and 

nephew. Other officers who were assisting in an unrelated probation search of the home of Jose 

Renteria on Drew Street recovered a letter and envelope sent by "Kurse," containing several 

references to the Avenues gang. Ana and Katherine testified that appellant was also known as 
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"Kurse." Renteria, who went by the name "Snapper," was a member of the Drew Street clique of 

the Avenues gang. 

Fabian, Jose and Ana each identified appellant from photographic lineups as the shooter. All 

three also identified appellant in court. 

Gang Evidence 

LAPD Officer Curtis Davis testified as a gang expert. He was familiar with the Avenues gang, 

describing it as an Hispanic, multi-generational gang started in the 1940's that had somewhere 

between 650 to 1,000 members. The gang's primary activities were narcotics and weapons sales, 

assaults with deadly weapons, carjackings, graffiti, robberies, and murder. Avenues members 

usually wore clothing that had an "A" or "LA" on it, to signify "Los Avenidas." Gang members 

often had tattoos with the gang's name, and sometimes "NE," which meant "never ending" or 

"never enter." Appellant also had a tattoo of "PWG," which was an abbreviation for Pee Wee 

Gangsters, a clique within the Drew Street clique of the Avenues. 

Control of their territory is very important to Avenues gang members, so that they can engage in 

their criminal activities. The gang also cultivates an atmosphere of fear and intimidation to make 

witnesses reluctant to cooperate with law enforcement. Respect toward a gang member is a very 

important part of the gang's culture. Any challenge or action perceived as disrespect toward a 

gang member, including the way a person looked at the gang member, would be met with 

punishment and retaliation, usually in the form of violence. 

The Avenues's rival gangs were the Highland Park and Cypress Park gangs, all three of which 

had overlapping territories. The shooting occurred on the border between the Highland Park and 

Avenues gangs. Overlapping border territories were "hotly contested," i.e., the gangs constantly 

fought for the turf. The Avenues gang marked its territory with graffiti, and Officer Davis 

identified a photograph of graffiti that listed Avenues gang members, including "Kurse," which 

was appellant's moniker. Officer Davis also testified to crimes committed by other Avenues gang 

members, including robberies and assaults with firearms. 

Officer Davis opined that appellant was an active Avenues gang member, given appellant's 

tattoos, his contacts with law enforcement, his admissions to Detective Burcher, and the letter 

found at Renteria's residence. When given a hypothetical based on the facts of the case, Officer 

Davis opined that the shooting would benefit the Avenues gang. The shooting was committed by 

a gang member in a hotly disputed gang territory; a gang member would perceive a non-gang 

member in such an area wearing a cap with the letters "LA" and asking "What's Up?" as a 

challenge and form of disrespect that could not go unpunished; as word of the shooting spread, 

the shooter and the gang would gain a reputation as being violent; and the shooting would also 

make witnesses reluctant to testify against the gang, thereby benefitting the gang. 

Defense Case 

Alex Alonso, a gang researcher and consultant with degrees in urban geography who was 

familiar with the Avenues gang, testified that in his opinion the area of Avenue 64 and York was 



a "neutral, non-gang area," which "means that gangs around claim that as their territory." It was 

on the border of the Highland Park gang. In his opinion, not much gang activity occurred in 

border areas. When given a hypothetical based on the facts of the case, he testified that there was 

not enough information to determine whether the shooting was done for the benefit of the gang. 

He would want to know if the victim was a gang member, if the shooting was planned or 

spontaneous, and whether additional words were exchanged. He did not see any relevance in the 

victim wearing a hat with "LA" on it. 

On May 26, 2008 LAPD Officer Kevin Stogsdill met Fabian at the hospital and found a 

pocketknife in his clothes. 

DISCUSSION 

I. Gang Evidence. 

Appellant contends that the trial court erred in denying his section 995 pretrial motion to dismiss 

the gang allegations, arguing that the evidence adduced at the preliminary hearing was 

insufficient to support the magistrate's finding of probable cause that the gang enhancements 

were true. Alternatively, appellant contends that the trial court erred in denying his pretrial 

motion to bifurcate the gang allegations from the trial of his culpability for the underlying 

crimes. With respect to both claimed errors, he argues that admission of the gang evidence 

prejudicially affected the outcome of his trial so as to require reversal of the judgment. 

Based on our review of the record, we are satisfied that the trial court did not err in denying 

appellant's pretrial motions. But even if the court had erred in allowing the gang evidence, we 

would still be required to reach the issue of whether such error was harmless. Thus, for the sake 

of judicial efficiency and economy, we proceed directly to the question of whether appellant was 

prejudiced by the admission of gang evidence. 

As appellant acknowledges, each of his challenges to the prosecutor's introduction of gang 

evidence requires a showing of prejudice. "Generally, a conviction will not be reversed because 

of errors or irregularities that occurred at a preliminary hearing or grand jury proceeding, absent 

a showing that the asserted errors `deprived [the defendant] of a fair trial or otherwise resulted in 

any actual prejudice relating to [the] conviction.' [Citations.]" (People v. Carrington (2009) 47 

Cal.4th 145, 178; People v. Crittenden (1994) 9 Cal.4th 83, 136-137 ["an erroneous denial of a 

section 995 motion justifies reversal of a judgment of conviction only when a defendant is able 

to demonstrate prejudice at trial flowing from the purportedly inadequate evidentiary showing at 

the preliminary hearing"].) Likewise, the erroneous denial of a motion to bifurcate gang 

enhancement allegations or the erroneous introduction of gang evidence requires a showing of 

prejudice. (People v. Hernandez (2004) 33 Cal.4th 1040, 1049; People v. Breverman (1998) 19 

Cal.4th 142, 172-173.) 

Appellant argues that his challenges to the gang evidence are not "based solely on the argument 

that the trial court's ruling admitting gang evidence simply violated rules of evidence and 

prejudiced the verdict under state law," which implicates the standard of People v. Watson 

(1956) 46 Cal.2d 818, 836 (no reversal unless it is "reasonably probable" the verdict would have 



been more favorable to the defendant absent the error). Rather, appellant claims that "the 

erroneous admission of this evidence was so serious as to violate his federal constitutional rights 

to due process, rendering his trial fundamentally unfair." (Estelle v. McGuire (1991) 502 U.S. 62, 

70; People v. Partida (2005) 37 Cal.4th 428, 439.) Appellant therefore argues that the applicable 

standard for prejudicial error is that of Chapman v. California (1967) 386 U.S. 18, 24 (a 

deprivation of federal due process requires reversal unless the state can prove beyond a 

reasonable doubt that the error did not contribute to the verdict). (See People v. Boyette (2002) 

29 Cal.4th 381, 428.) As appellant concedes, to prove a deprivation of federal due process rights, 

he must satisfy a high constitutional standard to show that the erroneous admission of evidence 

resulted in an unfair trial. "Only if there are no permissible inferences the jury may draw from 

the evidence can its admission violate due process. Even then, the evidence must `be of such 

quality as necessarily prevents a fair trial.' [Citation.]" (Jammal v. Van de Kamp (9th Cir. 1991) 

926 F.2d 918, 920.) "Only under such circumstances can it be inferred that the jury must have 

used the evidence for an improper purpose." (Ibid.) 

We reject appellant's constitutional claim. Under the facts and circumstances here, we conclude 

that appellant cannot demonstrate prejudice sufficient to require a reversal of his judgment of 

conviction. Without such a showing of prejudice, appellant cannot meet the much heavier burden 

of demonstrating that his trial was fundamentally unfair. We reach this conclusion for several 

reasons. 

First and foremost, the jury found the gang enhancements not true. If, as appellant argues, the 

gang evidence was so "extremely prejudicial," common sense dictates that the jury would have 

found the gang enhancements true. The fact that they did not find the gang enhancements true 

readily leads to the inference that the jury was not unfairly prejudiced by the admission of the 

gang evidence. 

Second, the gang evidence was relevant and admissible to show appellant's motive and intent in 

shooting at Fabian. "It is clear that membership in a gang is admissible evidence on a number of 

issues in a criminal trial. [Citations.]" (People v. Harris (1985) 175 Cal.App.3d 944, 957.) 

"[E]vidence of gang membership is often relevant to, and admissible regarding, the charged 

offense. Evidence of the defendant's gang affiliation—including evidence of the gang's territory, 

membership, signs, symbols, beliefs and practices, criminal enterprises, rivalries, and the like—

can help prove identity, motive, modus operandi, specific intent, means of applying force or fear, 

or other issues pertinent to guilt of the charged crime." (People v. Hernandez, supra, 33 Cal.4th 

at p. 1049.) "Cases have repeatedly held that it is proper to introduce evidence of gang affiliation 

and activity where such evidence is relevant to an issue of motive or intent." (People v. Funes 

(1994) 23 Cal.App.4th 1506, 1518; People v. Williams (1992) 16 Cal.4th 153, 193 ["gang 

evidence is admissible if relevant to motive or identity"].) Thus, much of the same gang evidence 

would have been presented to the jury even if the gang enhancement allegations had been 

bifurcated. Indeed, other than appellant's gang affiliation, which his attorney conceded in closing 

argument, there was little evidence to suggest any other reason for the shooting. 

Third, any prejudicial effect from the gang evidence was mitigated by the trial court's 

instructions. The trial court gave a limiting instruction that the gang evidence could not be 

considered by the jury to prove that appellant was a bad person or that he had the disposition to 



commit crimes, and that the evidence could only be considered for the limited purpose of 

determining whether the crimes were committed for the benefit of a gang with the requisite 

specific intent and not "for any other purpose." (CALJIC No. 17.24.3.) The jury was also 

instructed not to be influenced by prejudice or sentiment. (CALJIC No. 1.00.) Juries are 

presumed to follow the court's instructions. (People v. Wilson (2008) 44 Cal.4th 758, 803; 

People v. Hovarter (2008) 44 Cal.4th 983, 1005.) 

Fourth, during voir dire, the trial court admonished the jury that gang evidence did not make 

appellant guilty of the charged crimes, and that the jury had to be convinced beyond a reasonable 

doubt that appellant had committed the crimes. The trial court also asked jurors in voir dire 

whether they had had any contacts with gangs, and confirmed that such contacts would not 

interfere with their ability to be fair as a juror. 

Finally, the evidence of appellant's guilt was overwhelming. Three witnesses identified appellant 

as the shooter from photographic lineups and again in court. Appellant was also caught on the 

gas station surveillance videotape. Evidence of appellant's premeditation was shown by the facts 

that he brought a gun to a location of disputed gang control, walked into the street, approached 

Fabian, threatened to shoot him, and fired several times at close range. While appellant's defense 

was self-defense or imperfect self-defense, there was no rational explanation why appellant 

would have approached the truck in the first place if he had been afraid of Fabian. Once 

appellant did get near the truck, his contention that he was subjectively afraid because Fabian 

was starting to get out of the truck and had his hands hidden was implausible. Rather than 

shooting Fabian, appellant could have simply walked or run away. 

We are satisfied there is no reasonable probability appellant would have received a better result 

if the gang evidence had not been admitted at the trial of the underlying crimes. 

II. Ineffective Assistance of Counsel. 

Appellant contends that his trial counsel rendered ineffective assistance in failing to request that 

the jury be instructed with CALJIC No. 8.73 and accompanying clarifying instructions, 

regarding the effect of provocation on premeditation. 

With respect to the elements of premeditation, the trial court instructed the jury in part with 

CALJIC No. 8.20 as follows: "If you find that the killing was preceded and accompanied by a 

clear, deliberate intent on the part of the defendant to kill, which was the result of deliberation 

and premeditation, so that it must have been formed upon pre-existing reflection and not under a 

sudden heat of passion or other condition precluding the idea of deliberation, it is murder of the 

first degree." 

Appellant contends that the jury should also have been instructed with CALJIC No. 8.73,3 as 

well as other explanatory instructions on the law of provocation, i.e., CALJIC Nos. 8.42 

["SUDDEN QUARREL OR HEAT OF PASSION AND PROVOCATION EXPLAINED"], 8.43 

["MURDER OR MANSLAUGHTER—COOLING PERIOD"], and 8.44 ["NO SPECIFIC 

EMOTION ALONE CONSTITUTES HEAT OF PASSION"]. Appellant argues that the 

omission of these instructions "effectively removed the issue of appellant's subjective mental 
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state of sudden quarrel/heat of passion from the calculus for determining whether he 

premeditated and deliberated" the crimes of murder and attempted murder beyond a reasonable 

doubt. While the "test of whether provocation or heat of passion can negate malice so as to 

mitigate murder to voluntary manslaughter is objective," the "test of whether provocation or heat 

of passion can negate deliberation and premeditation so as to reduce first degree murder to 

second degree murder, on the other hand, is subjective." (People v. Padilla (2002) 103 

Cal.App.4th 675, 678.) 

As appellant acknowledges, CALJIC No. 8.73 is a "pinpoint" instruction that need not be given 

sua sponte, but must be requested by trial counsel. (People v. Wright (1988) 45 Cal.3d 1126, 

1137 [defense "pinpoint" instruction pinpoints theory of defendant's case]; People v. Rogers 

(2006) 39 Cal.4th 826, 878-879; People v. Cole (2004) 33 Cal.4th 1158, 1211.) Because his trial 

counsel did not request that CALJIC No. 8.73 and the appropriate clarifying instructions be 

given, appellant contends that his counsel provided ineffective assistance. 

To establish ineffective assistance of counsel, a defendant must prove that (1) counsel's 

representation was deficient in that it fell below an objective standard of reasonableness under 

prevailing professional norms, and (2) the deficient representation prejudiced the defendant, i.e., 

there is a reasonable probability that, but for counsel's failings, the defendant would have 

received a more favorable result. (Strickland v. Washington (1984) 466 U.S. 668, 687-688, 694; 

People v. Waidla (2000) 22 Cal.4th 690, 718.) A court should proceed directly to the issue of 

prejudice if it is easier to dispose of an ineffectiveness claim on that basis. (Strickland, supra, at 

p. 697; People v. Fairbank (1997) 16 Cal.4th 1223, 1241; People v. Holt (1997) 15 Cal.4th 619, 

703; In re Fields (1990) 51 Cal.3d 1063, 1079.) 

In this case, appellant's claim fails for a lack of prejudice. "[P]rovocation and heat of passion 

must be affirmatively demonstrated. [Citations.] It is not enough that provocation alone be 

demonstrated. There must also be evidence from which it can be inferred that the defendant's 

reason was in fact obscured by passion at the time of the act. [Citations.]" (People v. Sedeno 

(1974) 10 Cal.3d 703, 719.) In order for a person to be acting in the heat of passion, "`the passion 

aroused need not be anger or rage, but can be any "`"violent, intense, high-wrought or 

enthusiastic emotion"'" [citations] other than revenge [citation].'" (People v. Lasko (2000) 23 

Cal.4th 101, 108.) 

There was insufficient evidence that appellant was acting in the heat of passion when he started 

shooting. Appellant told Detective Burcher that he walked into the street and Fabian said, "You a 

faggot or something?," which made appellant mad. A defendant's self-serving statement that he 

was reacting to a statement by the victim is not substantial evidence that he was acting in the heat 

of passion in the absence of other evidence. (See People v. Hendricks (1988) 44 Cal.3d 635, 643; 

People v. Evers (1992) 10 Cal.App.4th 588, 597-598.) Moreover, appellant approached the 

victim before Fabian allegedly taunted him, suggesting that appellant was approaching Fabian 

for reasons other than the taunt. Appellant also contradicted himself, telling Detective Burcher 

that he started shooting because he was "scared," not because he was mad. He claimed to be 

afraid because Fabian appeared to be getting out of the truck and appellant could not see his 

hands. Thus, even if appellant's counsel had requested CALJIC No. 8.73, it is unlikely the trial 

court would have granted the request in the absence of substantial evidence to support the theory 



that appellant was acting in the heat of passion. "It is of course the rule that the court is under no 

duty to give a requested instruction when there is no substantial evidence in support." (People v. 

Hendricks, supra, at p. 643.) 

Even if the trial court had instructed the jury with CALJIC No. 8.73, there is no reasonable 

probability that appellant would have received a better result. Appellant's evidence of heat of 

passion was extremely weak compared to the strong evidence of premeditation. Additionally, 

raising an inconsistent defense—that he was in a homicidal rage but he was also acting in self-

defense—would likely have drawn prosecutorial comment. (See People v. Thomas (1992) 2 

Cal.4th 489, 531 ["inconsistency inherent in arguing both innocence and lack of premeditation or 

deliberation would be apparent to the jury and would likely draw prosecutorial comment"].) 

Furthermore, the jury was instructed on second degree murder, yet still found appellant guilty of 

first degree murder. 

III. Multiple Convictions and Double Jeopardy. 

In count 1, the jury found appellant guilty of first degree murder and that he had personally and 

intentionally discharged a firearm causing death within the meaning of section 12022.53, 

subdivision (d). Appellant contends that his conviction for murder and the true finding for the 

firearm enhancement violate both California's prohibition against multiple convictions and the 

double jeopardy clause of the federal Constitution, and that imposition of punishment for the 

firearm enhancement also violates the double jeopardy clause of the federal Constitution. 

Under state law, multiple convictions may not be based on necessarily included offenses. 

(People v. Reed (2006) 38 Cal.4th 1224, 1227.) "`[I]f a crime cannot be committed without also 

necessarily committing a lesser offense, the latter is a lesser included offense within the former.'" 

(Ibid.) But an enhancement cannot be considered in determining whether an offense is a lesser 

included offense for purposes of multiple convictions. (People v. Sloan (2007) 42 Cal.4th 110, 

123; People v. Izaguirre (2007) 42 Cal.4th 126, 134.) 

In People v. Izaguirre, our Supreme Court rejected the same contention raised by appellant: "Nor 

does defendant's claim that these conduct enhancements are the functional equivalent of 

completed offenses or convictions for purposes of the multiple conviction rule find any support 

in the case law. Conduct enhancements cannot be imposed standing alone as additional 

punishment. By definition, an enhancement is `an additional term of imprisonment added to the 

base term.' [Citations.] For that reason alone, an enhancement cannot be equated with an offense. 

. . . [¶] To the extent defendant claims enhancements should be considered when applying the 

multiple conviction rule to charged offenses, our holding in [People v.] Reed [2006] 38 Cal.4th 

1224, controls. They may not." (People v. Izaguirre, supra, 42 Cal.4th at p. 134.) 

Contrary to appellant's assertion, murder and the firearm enhancement are not the same offense, 

and neither is a lesser included offense of the other, because each requires proof of something the 

other does not. Murder requires malice aforethought (§ 187, subd. (a)), while the firearm 

enhancement does not. By contrast, the enhancement requires the use of a firearm (§ 12022.53, 

subd. (d)), while murder does not. Accordingly, there was no violation of the rule against 

multiple convictions. 



Appellant's double jeopardy claims also fails. The double jeopardy clause of the Fifth 

Amendment of the United States Constitution provides that no person shall "`be subject for the 

same offense to be twice put in jeopardy of life or limb.'" This clause is applicable to states under 

the Fourteenth Amendment. (Benton v. Maryland (1969) 395 U.S. 784, 793.) The double 

jeopardy clause provides three protections: "`It protects against a second prosecution for the 

same offense after acquittal. It protects against a second prosecution for the same offense after 

conviction. And it protects against multiple punishments for the same offense.' [Citation.]" 

(Schiro v. Farley (1994) 510 U.S. 222, 229.) 

But these protections apply only to successive proceedings, not convictions or punishments 

within a single unitary proceeding. As our Supreme Court stated in People v. Sloan, supra, 42 

Cal.4th at page 121: "The first two categories of protection afforded by the double jeopardy 

clause, by their express terms, are clearly not implicated here because we are directly concerned 

only with multiple convictions in a unitary trial, not multiple punishments in successive 

unrelated criminal proceedings. Likewise, with regard to the third category of double jeopardy 

protection—the prohibition of `multiple punishments for the same offense' []—the Supreme 

Court has made clear that `[t]he [Double Jeopardy] Clause protects only against the imposition 

of multiple criminal punishments for the same offense . . . [citations] . . . and then only when 

such occurs in successive proceedings, see Missouri v. Hunter 459 U.S. 359, 366 [74 L.Ed.2d 

535, 103 S.Ct. 673] (1983).' (Hudson v. United States (1997) 522 U.S. 93, 99 [118 S.Ct. 488, 139 

L.Ed.2d 450], italics added, original italics omitted.)" (Italics added.) 

Moreover, the United States Supreme Court has said that the prohibition against double 

punishment does not apply with respect to cumulative sentences imposed in a single trial where 

the punishment is authorized by the legislature. (Missouri v. Hunter (1983) 459 U.S. 359, 366-

369.) "Where, as here, a legislature specifically authorizes cumulative punishment under two 

statutes, regardless of whether those two statutes proscribe the `same' conduct under Blockburger 

[v. United States (1932) 284 U.S. 299], a court's task of statutory construction is at an end and 

the prosecutor may seek and the trial court or jury may impose cumulative punishment under 

such statutes in a single trial." (Id. at pp. 368-369.) 

Here, the Legislature specifically requires punishment for the firearm enhancement to be 

imposed in addition to punishment for the underlying offenses. Section 12022.53, subdivision 

(d), provides "Notwithstanding any other provision of law, any person who, in the commission of 

a felony . . . personally and intentionally discharges a firearm and proximately causes great 

bodily injury, as defined in Section 12022.7, or death, to any person other than an accomplice, 

shall be punished by an additional and consecutive term of imprisonment in the state prison for 

25 years to life." In rejecting the same contention made by appellant, the court in Plascencia v. 

Alameida (9th Cir. 2006) 467 F.3d 1190, 1204 stated: "Here, the language of California Penal 

Code § 12022.53 is clear. Subsection (d) provides for a 25 year enhancement when a `firearm is 

used' to commit murder. There is, therefore, no question as to what the California [L]egislature 

intended. . . . the California [L]egislature has simply determined that `a criminal offender may 

receive additional punishment for any single crime committed with a firearm.'" 

IV. Cruel and Unusual Punishment. 



Finally, appellant contends that his sentence of 82 years to life imposed for crimes he committed 

with a firearm at the age of 16 constitutes cruel and unusual punishment under the federal and 

state Constitutions, as it is tantamount to a sentence of life without the possibility of parole. 

When evaluating individual claims that a sentence is cruel and unusual, federal and state courts 

traditionally use a "proportionality" test. Although articulated somewhat differently, both 

standards prohibit punishment that is "grossly disproportionate" to the crime or the individual 

culpability of the defendant. (Solem v. Helm (1983) 463 U.S. 277, 288; People v. Dillon (1983) 

34 Cal.3d 441, 450, 478, fn. 25.) Under both standards, the court examines the nature of the 

offense and the defendant, the punishment for more serious offenses within the jurisdiction, and 

the punishment for similar offenses in other jurisdictions. (Solem v. Helm, supra, at pp. 290-291; 

In re Lynch (1972) 8 Cal.3d 410, 425, 431, 436.) Any one of these three factors can be sufficient 

to demonstrate that a particular punishment is cruel and unusual. (People v. Dillon, supra, at p. 

487, fn. 38.) Here, the parties discuss only the first prong. 

Appellant emphasizes his youth at the time he committed the murder and attempted murder, 

citing to cases recognizing that juveniles should be held less culpable than adults who commit 

similar crimes because they lack maturity, perspective, judgment and self-discipline, are more 

reckless and vulnerable to outside influences, and do not have fully developed characters. (E.g., 

Graham v. Florida (2010) __ U.S. __ [130 S.Ct. 2011]; Roper v. Simmons (2005) 543 U.S. 551; 

Eddings v. Oklahoma (1982) 455 U.S. 104; Bellotti v. Baird (1979) 443 U.S. 622.) He also cites 

to his limited prior criminal record consisting of taking a vehicle without the owner's consent 

(Veh. Code, § 10851), possessing cocaine base for sale (§ 12101), possessing live ammunition 

(Health & Saf. Code, § 11351.5), and failure to obey court order (Welf. & Inst. Code, § 777). His 

probation report also mentions at least three other instances of failing to obey court orders and 

one instance of violating his probation, but no further information is provided as to these 

offenses. 

Numerous cases have rejected cruel and unusual punishment claims involving serious crimes 

committed by young defendants with limited prior criminal records. (People v. Gonzales (2001) 

87 Cal.App.4th 1, 17 [upholding sentence of 50 years to life for 14-year-old gang member who 

committed murder with firearm enhancement and had prior criminal record of arrests for 

vandalism and being a runaway]; People v. Villegas (2001) 92 Cal.App.4th 1217 [upholding 

sentence of 40 years to life for 17-year-old gang member who committed attempted murder with 

firearm enhancements and had no prior convictions for any serious or violent crimes]; People v. 

Em (2009) 171 Cal.App.4th 964, 972-977 [upholding sentence of 50 years to life for 15-year-old 

who committed murder in gang robbery and whose prior record was "not extensive"]; People v. 

Demirdjian (2006) 144 Cal.App.4th 10, 14-16 [upholding sentence of 50 years to life for 15-

year-old who committed "horrendous" murder of two boys by beating them with rocks]; People 

v. Thongvilay (1998) 62 Cal.App.4th 71, 87-89 [upholding sentence of 25 years to life for 17-

year-old convicted of felony murder with no prior record of convictions]; People v. Guinn (1994) 

28 Cal.App.4th 1130, 1145-1147 [upholding sentence of life without parole for 17-year-old 

convicted of murder with limited prior record]; People v. Hankey (1989) 215 Cal.App.3d 510, 

513 [upholding sentence of 25 years to life for non-shooter convicted of murder and robbery 

despite "his youth, his lack of prior convictions, and the possibility he did not intend to kill"]; 

People v. Harpool (1984) 155 Cal.App.3d 877, 888-890 [upholding sentence of 25 years to life 



for defendant convicted of murder and robbery despite his "young" age and lack of felony 

priors].) 

Appellant committed serious crimes—murder and attempted murder—for which he deserves 

serious punishment. He went to a disputed gang location during the day carrying a loaded, nine-

millimeter, semiautomatic gun under his clothes, ran across the street to the victim's truck 

because the victim was looking at him "wrong" and asking "What's up," threatened to shoot the 

victim, pulled out the concealed gun, and in broad daylight began shooting at the victim at close 

range, hitting him twice in the arms. He showed no regard for whether other victims might be 

shot, and his repeated shooting killed 14-year-old Cynthia. As appellant acknowledges, the jury 

did not believe his claim that he was acting in self-defense. Appellant's limited record indicates 

that he shows little regard for authority or the criminal justice system. And his actions here 

showed no mercy or regard for human life in shooting at unarmed victims merely because one 

victim had the audacity to ask him what he wanted and to wear an "LA" baseball cap in 

appellant's gang territory. Under these circumstances, we find that appellant's youth and minor 

criminal record were "substantially outweighed by the seriousness of the crime[s] and the 

circumstances surrounding [their] commission . . . ." (People v. Gonzales, supra, 87 Cal.App.4th 

at p. 17.) Successful challenges to sentences on the grounds of cruel and unusual punishment are 

rare. (In re Nuñez (2009) 173 Cal.App.4th 709, 734, 735; Rummel v. Estelle (1980) 445 U.S. 

263, 272.) This is not one of the rare cases in which the sentence imposed should be reduced as 

cruel and unusual. 

DISPOSITION 

The judgment is affirmed. 

We concur: 

BOREN, P. J. 

ASHMANN-GERST, J. 

FootNotes 

 

1. All further statutory references shall be to the Penal Code unless otherwise noted.  

2. Codefendant Julio Lugo was charged in count 3 with accessory after the fact (§ 32). The jury 

found him not guilty.  

3. CALJIC No. 8.73 provides: "If the evidence establishes that there was provocation which 

played a part in inducing an unlawful killing of a human being, but the provocation was not 

sufficient to reduce the homicide to manslaughter, you should consider the provocation for the 

bearing it may have on whether the defendant killed with or without deliberation and 

premeditation."  
 


